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Legal Disclaimer

e Law is ever-changing. This brief-
ing is a synopsis only and cannot
substitute for personal legal ad-
vice. Everyone’s facts and cir-
cumstances are different and
you should not rely on the con-
tents of this publication to make
substantive legal decisions.
Please contact me for a further
consultation.
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The Quick and the Dead: Publicity Rights in the US and England

ver wondered about the pa-

parazzi who shove cameras

in celebrities’ faces and then

publish the pictures? How
do television networks get to air mini-
series on the life of Princess Di? Did
you ever play with Lincoln Logs?
Should Napoleon brandy makers have
to pay a royalty, or has the old boy
been too long in the ground? All
these situations illustrate the “right of
publicity”, which protects our names
and likeness from commercial exploi-
tation. Let’s take a look first at US
and then very briefly at England and
Wales.

Back in the USA

The right of publicity was first
recognized by the federal courts in
1953 as the right of an individual to
control the commercial exploitation of
his or her name or likeness. There are
two rationales for protecting an indi-
vidual’s right of publicity. The first is
to prevent “unjust enrichment”
through the unauthorized goodwill;
the second is to provide an economic
incentive to individuals to provide
performances of interest to the public.
This right is commonly recognized

these days and at least eighteen
states protect the right by statute
with thirty-six other states providing
common law protection. Such law
varies widely from state to state and
can apply to both the living and the
deal.

Publicity rights can cover,
among other things, a person’s
name, voice, signature, photograph,
image, likeness, distinctive appear-
ance, gestures or mannerisms.
These attributes are generally con-
sidered property and their value can
be both controlled by the living and,
for the dead, passed on to future
generations. It often does not mat-
ter if the person exploited his or her
persona when living. The focus, in-
stead, is usually whether or not the
persona itself has commercial value.

What’s not covered by right
of publicity? First Amendment is-
sues, of course, do come into play.
In the name of persona-protection,
the living cannot, generally speak-
ing, cut off fair comment about their
lives or careers. Material with po-
litical, historical or newsworthy
value usually is not affected by right
of publicity statutes. The relevant
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“Using an individnal’s
persona in connection
with a “news” or
“bublic interest” story
requires a reasonable
relationship between the
person’s persona and the
story itself”

Rights of Publicity

law tends to focus instead on
“commercial purposes”, which usually
entails use on or in connection with
products, commercial activities, or ad-
vertising for such products and services.

The Dead

As to the dead, one may gener-
ally represent a deceased person in a
play or a movie, and picklock biogra-
phers generally operate without restric-
tion except that they must be more care-
ful when they refer to the living in their
works. As to commercial activities, the
right of publicity does not last forever.
After a number of years after death (as
long as 100 years), the “persona” be-
comes part of the public domain. Dur-
ing a famous person’s lifetime, however,
and for at least a lifetime or two thereaf-
ter, certain heirs can protect the right of
publicity. Qualified heirs can lease it,
license it, sell it or even prohibit certain
uses.

Naturally, portraying the dead
causes no small amount of heartburn for
writers and producers. There is one
school of thought, for instance, that
holds that the rights in one’s “persona”
should be viewed differently from copy-
right in a deceased person’s books and
that once a person dies the persona be-
longs to the public. Another school
holds that if an individual spends his life
creating the value of his image, that is
no different than creating a book or
building up any other business and
should be preserved for the heirs for a
time.
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The First Amendment

Due to First Amendment con-
siderations, a living person’s persona
is a bit more dicey than the dearly de-
parted. Generally, the law tries to
strike a balance between an individ-
ual’s right of publicity and free
speech rights. The greatest protection
is provided for news, lesser protection
is provided for entertainment and fic-
tion and the least protection is avail-
able for advertising uses where a por-
trayal of a real person’s identity is
used to sell a product or service.

When it comes to
“newsworthiness”, the concept in-
cludes real-world information includ-
ing current news items, news that has
occurred in the past and information
that is not strictly news, but is still in-
formative, media presentation on
“public issues”, factual and historical
material for education; and entertain-
ment and amusement concerning in-
teresting aspects of a particular per-
son’s identity. When analyzing news-
worthiness, pay attention to a couple
of factors: first, is the unauthorized
use of an individual’s persona really
news? Second, is there a reasonable
connection between the use of the in-
dividual’s persona and the news being
conveyed?

A Reasonable Connection

Using an individual’s persona
in connection with a “news” or
“public interest” story requires a rea-
sonable relationship between the per-
son’s persona and the story itself. If
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Rights of Publicity

there’s a connection, then the right of pub-
licity must yield to the First Amendment.
To succeed on a right of publicity claim, a
claimant would have to demonstrate that
his persona was used merely as the flag to
attract attention to the news or entertain-
ment message. Likewise, an individual
cannot suppress photographs that were
taken in a public place to illustrate a news-
worthy story.

Oh, to be in England

The law in England and Wales is
less developed than the United States and
English courts seem to have trouble decid-
ing whether to refer to “celebrity”,
“personality”, “character”, “publicity” or
“image” rights. “Publicity” and “image”
do perhaps make the point more clearly
and avoid the difficult label of
“personality”, which in some cases may
seem less in evidence than the image it-
self. But as a very general matter, public-
ity rights relate to the concept of “passing
off”. Under English law, actionable pass-
ing-off requires that (1) the claimant has
goodwill associated with his name and im-
age; (2) the defendant has made a misrep-
resentation likely to confuse the public
into associating the defendant's products
or services with those of the claimant, and
(3) there is loss or the material prospect of
loss to the claimant. But to get anywhere
in England, however, you often need to
resort to a patchwork of other law, includ-
ing copyright, trademark, breach of confi-
dence, and violations of the Data Protec-
tion Act.

Page 3




